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(i) Loss Rate—A securitizer’s ‘‘loss
rate,” as calculated by SBA, is the ag-
gregate principal amount of the
securitizer’s 7(a) loans determined un-
collectable by SBA for the most recent
10-year period, excluding SBA’s current
fiscal year activity, divided by the ag-
gregate original principal amount of
7(a) loans disbursed by the securitizer
during that period.

(j) Nondepository Institution—A ‘‘non-
depository institution” is a Small
Business Lending Company (‘‘SBLC”)
regulated by SBA or a Business and In-
dustrial Development Company
(““BIDCO”’) or other nondepository in-
stitution participating in SBA’s 7(a)
program.

(k) Securitication—A ‘‘securitization”
is the pooling and sale of the
unguaranteed portion of SBA guaran-
teed loans to a trust, special purpose
vehicle, or other mechanism, and the
issuance of securities backed by those
loans to investors in either a private
placement or public offering.

[64 FR 6507-6509, Feb. 10, 1999, as amended at
73 FR 75511, Dec. 11, 2008]

§120.421 Which
securitize?

Lenders may

All SBA participating Lenders may
securitize subject to SBA’s approval.

§120.422 Are all securitizations sub-
ject to this subpart?

All securitizations are subject to this
subpart. Until additional regulations
are promulgated, SBA will consider
securitizations involving multiple
Lenders on a case by case basis, using
the conditions in §120.425 as a starting
point. SBA will consider
securitizations by affiliates as single
Lender securitizations for purposes of
this subpart.

§120.423 Which 7(a) loans may a Lend-
er securitize?

A Lender may only securitize 7(a)
loans that will be fully disbursed with-
in 90 days of the securitization’s clos-
ing date. If the amount of a fully dis-
bursed loan increases after a
securitization settles, the Lender must
retain the increased amount.
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§120.424 What are the basic conditions
a Lender must meet to securitize?

To securitize, a Lender must:

(a) Be in good standing with SBA as
defined in §120.420(f) of this chapter and
determined by SBA in its discretion;

(b) Have satisfactory SBA perform-
ance, as determined by SBA in its dis-
cretion. The Lender’s Risk Rating,
among other factors, will be considered
in determining satisfactory SBA per-
formance. Other factors may include,
but are not limited to, on-site review/
examination assessments, historical
performance measures (like default
rate, purchase rate and loss rate), loan
volume to the extent that it impacts
performance measures, and other per-
formance related measurements and
information (such as contribution to-
ward SBA mission);

(¢c) Use a securitization structure
which is satisfactory to SBA;

(d) Use documents acceptable to
SBA, including SBA’s model multi-
party agreement, as amended from
time to time;

(e) Obtain SBA’s written consent,
which it may withhold in its sole dis-
cretion, prior to executing a commit-
ment to securitize; and

(f) Cause the original notes to be
stored at the FTA, as defined in
§120.600, and other loan documents to
be stored with a party approved by
SBA.

[64 FR 6507-6509, Feb. 10, 1999, as amended at
73 FR 75511, Dec. 11, 2008]

§120.425 What are the minimum ele-
ments that SBA will require before
consenting to a securitization?

A securitizer must comply with the
following three conditions:

(a) Capital Requirement—All
securitizers must be considered to be
“well capitalized” by their regulator.
SBA will consider a depository institu-
tion to be in compliance with this sec-
tion if it meets the definition of ‘“‘well
capitalized” used by its bank regu-
lator. SBA’s capital requirement does
not change the requirements that
banks already meet. For nondepository
institutions, SBA, as the regulator,
will consider a non-depository institu-
tion to be ‘‘well capitalized” if it main-
tains a minimum unencumbered paid
in capital and paid in surplus equal to
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at least 10 percent of its assets, exclud-
ing the guaranteed portion of 7(a)
loans. The capital charge applies to the
remaining balance outstanding on the
unguaranteed portion of the
securitizer’s 7(a) loans in its portfolio
and in any securitization pools. Each
nondepository institution must submit
annual audited financial statements
demonstrating that it has met SBA’s
capital requirement.

(b) Subordinated Tranche—A
securitizer or its wholly owned sub-
sidiary must retain a tranche of the se-
curities issued in the securitization
(subordinated tranche) equal to the
greater of two times the securitizer’s
Loss Rate or 2 percent of the principal
balance outstanding at the time of
securitization of the unguaranteed por-
tion of the loans in the securitization.
This tranche must be subordinate to
all other securities issued in the
securitization including other subordi-
nated tranches. The securitizer or its
wholly owned subsidiary may not sell,
pledge, transfer, assign, sell participa-
tions in, or otherwise convey the sub-
ordinated tranche during the first 6
years after the closing date of the
securitization. The securities evidenc-
ing the subordinated tranche must bear
a legend stating that the securities
may not be sold until 6 years after the
issue date. SBA’s Securitization Com-
mittee may modify the formula for de-
termining the tranche size for a
securitizer creating a securitization
from a pool of loans located in a region
affected by a severe economic down-
turn if the Securitization Committee
concludes that enforcing this section
might exacerbate the adverse economic
conditions in the region. SBA will
work with the securitizer to verify the
accuracy of the data used to make the
Loss Rate calculation.

(c) PLP Privilege Suspension.

(1) Suspension: If a securitizer’s Cur-
rency Rate declines, SBA may suspend
the securitizer’s PLP unilateral loan
approval privileges (PLP approval
privileges) if the decline from the
securitizer’s ICR is more than the
Benchmark Number as published in the
FEDERAL REGISTER from time to time
and the securitizer’s Currency Rate
Percentage is less than its ICRP. The
securitizer will first be placed on pro-

§120.425

bation for one quarter. If, at the end of
the probationary quarter the
securitizer has not met either of the
following conditions in paragraph
(c)(1)(@{) or (c)(1)(ii) of this section, SBA
will suspend the securitizer’s PLP ap-
proval privileges and will not approve
additional securitization requests from
that securitizer. SBA will provide writ-
ten notice at least 10 days prior to the
effective date of suspension. The sus-
pension will last a minimum of 3
months. During the suspension period,
the securitizer must use Certified
Lender or Regular Procedures to proc-
ess T(a) loan applications. The prohibi-
tion will end if, at the end of the proba-
tionary quarter: (i) the securitizer has
improved its Currency Rate to above
its ICR less the Benchmark Number; or
(ii) its Currency Rate Percentage is ei-
ther the same or greater than its ICRP.

(2) Reinstatement: The suspension will
remain in effect until the securitizer
meets either the condition in para-
graph (c)(1)(i) or (c)(1)(ii) of this sec-
tion. If the securitizer meets either
condition by the end of the 3-month pe-
riod, notifies SBA with acceptable doc-
umentation, and SBA agrees, SBA will
reinstate the securitizer. If the
securitizer cannot meet either condi-
tion, the suspension will remain in ef-
fect. The securitizer may then petition
the Lender Oversight Committee (Com-
mittee) for reinstatement. The Com-
mittee will review the reinstatement
petition and determine if  the
securitizer’s PLP approval privilege
and securitization status should be re-
instated. The Committee may consider
the economic conditions in the
securitizer’s market area, the
securitizer’s efforts to improve its Cur-
rency Rate, and the quality of the
securitizer’s 7(a) loan packages and
servicing. The Committee will consider
only one petition by a securitizer per
quarter.

(38) The Benchmark Number. SBA will
monitor the Benchmark Number. If
economic conditions or policy consid-
erations warrant, SBA may modify the
Benchmark Number to protect the
safety and soundness of the 7(a) pro-
gram.

(4) Data. SBA will calculate Currency
Rate and Currency Rate Percentages
quarterly from financial information
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that securitizers provide. SBA will
work with a securitizer to verify the
accuracy of the data used to make the
Currency Rate calculation.

[64 FR 6508, Feb. 10, 1999, as amended at 65
FR 49481, Aug. 14, 2000; 73 FR 75511, Dec. 11,
2008]

§120.426 What action will SBA take if
a securitizer transfers the subordi-
nated tranche prior to the termi-
nation of the holding period?

If a securitizer transfers the subordi-
nated tranche prior to the termination
of the holding period, SBA will suspend
immediately the securitizer’s ability to
make new 7(a) loans. The securitizer
will have 30 calendar days to submit an
explanation to Lender Oversight Com-
mittee (‘“‘Committee’’). The Committee
will have 30 calendar days to review
the explanation and determine whether
to lift the suspension. If an explanation
is not received within 30 calendar days
or the explanation is not satisfactory
to the Committee, SBA may transfer
the servicing of the applicable
securitized loans, including the
securitizers’ servicing fee on the guar-
anteed and unguaranteed portions and
the premium protection fee on the
guaranteed portion, to another SBA
participating Lender.

[64 FR 6507-6509, Feb. 10, 1999, as amended at
73 FR 75511, Dec. 11, 2008]

§120.427 Will SBA approve a
securitization application from a
capital impaired Securitizer?

If a securitizer does not maintain the
level of capital required by this sub-
part, SBA will not approve a
securitization application from that
securitizer.

§120.428 What happens to a
securitizer’s other PLP responsibil-
ities if SBA suspends its PLP ap-
proval privilege?

The securitizer must continue to
service and liquidate loans according
to its PLP Supplemental Agreement.

OTHER CONVEYANCES

SOURCE: Sections 120.430 through 120.435 ap-
pear at 64 FR 6509, 6510, Feb. 10, 1999, unless
otherwise noted.

13 CFR Ch. | (1-1-10 Edition)

§120.430 What conveyances are cov-
ered by §§120.430 through 120.435?

Sections 120.430 through 120.435 cover
all other transactions in which a Lend-
er sells, sells a participating interest
in, or pledges an SBA guaranteed loan
other than for the purpose of
securitizing and other than convey-
ances covered under Subpart F, Sec-
ondary Market, of this part.

§120.431 Which Lenders may sell, sell
participations in, or pledge 7(a)
loans?

All Lenders may sell, sell participa-
tions in, or pledge 7(a) loans in accord-
ance with this subpart.

§120.432 Under what circumstances
does this subpart permit sales of, or
sales of participating interests in,
7(a) loans?

(a) A Lender may sell all of its inter-
est in a 7(a) loan to another Lender op-
erating under a current Loan Guar-
antee Agreement (SBA Form 750)
(“‘participating Lender’), with SBA’s
prior written consent, which SBA may
withhold in its sole discretion. A Lend-
er may not sell any of its interest in a
7(a) loan to a nonparticipating Lender.
The purchasing Lender must take pos-
session of the promissory note and
other loan documents, and service the
sold 7(a) loan. The purchasing Lender
purchases the loan subject to SBA’s ex-
isting rights including its right to deny
liability on its guarantee as provided
in §120.524. After purchase, the pur-
chased loan will be subject to the pur-
chasing Lender’s Loan Guarantee
Agreement.

(b) A Lender may sell, or sell a par-
ticipating interest in, a part of a 7(a)
loan to another participating Lender.
If the Lender retains ownership of a
part of the unguaranteed portion of the
loan equal to at least 10 percent of the
outstanding principal balance of the
loan, the Lender must give SBA prior
written notice of the transaction, and
the Lender must continue to hold the
note and service the loan. If a Lender
retains ownership of a part of the
unguaranteed portion of the loan equal
to less than 10 percent of the out-
standing principal balance of the loan,
the Lender must obtain SBA’s prior
written consent to the transaction,
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